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ATTORNEY  disciplinary pr oceedi ng. Attorney's i cense

subj ect to suspensi on.

11 PER CURI AM This attorney disciplinary nmatter cones
to us in an unusual procedural posture. The O fice of Lawer
Regul ation (OLR) has filed a notion in an underlying
di sciplinary proceeding asking this court to issue an order to
show cause why Attorney Ryan D. Lister should not be found to be
in contenpt or to have sanctions inposed on him due to his
failure to conply with the mandate of our previous disciplinary

deci si on. In re Disciplinary Proceedi ngs Against Lister, 2007
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W 55, 300 Ws. 2d 326, 731 N.W2d 254 (Lister 1). W referred
the OLR s notion to a referee, who was directed to make findings
as to the relevant facts, conclusions of |aw concerning whether
or not Attorney Lister had violated our orders, and a
recommendation regarding the sanction, if any, that should be
i nposed on Attorney Lister. Nei ther party has objected to the
referee's report and recommendati on. W therefore now review
that report and recommendation for the purpose of ruling on the
OLR s noti on.

12 In Lister I, which was issued on May 17, 2007, in Case
No. 2004AP2767-D, we suspended Attorney Lister's license to
practice law in Wsconsin for a period of five nonths. W also
ordered Attorney Lister to pay $12,209 in restitution to client
J.A to reinburse her for a default judgnent that had been
entered against her due to Attorney Lister's m sconduct and for
the fee paynents she had nmade to Attorney Lister. The specific
paragraph of our order addressing this restitution obligation

read as fol |l ows:

IT IS FURTHER ORDERED that within 60 days of the

date of this order, Attorney Lister shall pay
restitution to J.A in the anount of $12,209. | f
restitution to J.A is not paid wthin the tine

specified and absent a showing to this court of his
inability to pay the restitution anmount wthin that
time, the license of Attorney Lister to practice |aw
in Wsconsin shall remain suspended wuntil further
order of this court.

300 Ws. 2d 326, 184.
13 Attorney Lister did not pay the specified restitution
anount within 60 days of the May 17, 2007 order. On August 15,
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2007, Attorney Lister filed a notion seeking an extension of
tinme to pay the restitution to J.A (and to pay the costs of the
di sciplinary proceeding) because his financial resources were
limted, especially during the suspension of his license to
practice law. This court initially held his notion in abeyance
and directed himto negotiate a paynent plan with the OLR

4 Attorney Lister proposed to the OLR that he begin
maki ng $500 nonthly paynments in Decenber 2007, one nonth after
the expiration of his suspension and expected reinstatenent to
the practice of law. The paynents were to be made to J. A until
the court-ordered restitution was paid in full. Once that had
occurred, the paynments would be made to the OLR and applied to
the cost judgnent. The OLR agreed to this proposal, and the
parties communi cated their agreenment to this court.

15 W incorporated the parties' negotiated paynent plan
into an order dated October 10, 2007. The relevant nmandate

paragraph of that order stated as foll ows:

I T I'S ORDERED that respondent-appellant's notion
for an extension of time to nake paynents toward the
restitution and cost assessnents inposed in the
court's May 17, 2007 decision is granted. Begi nni ng
on Decenber 15, 2007, Attorney Ryan D. Lister shall
make nonthly paynents in the anount of $500 until the
full amounts of the restitution and cost assessnent
are paid. Such paynents shall be nade to client J.A
unti | t he restitution anount IS fully pai d.
Thereafter, the paynents shall be nmade to the Ofice
of Lawyer Regulation until the cost assessnent is
fully paid. The parties shall neet approximately six
nmonths after the beginning date of the paynents to
review Attorney Lister's financial status and to
determne whether the paynent anount should be
adj ust ed. If a party believes the anount should be

3
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adjusted, the party shall file a notion seeking an
adj ustment in the paynent anount.

6 On Novenber 9, 2011, the OR filed a motion in Case
No. 2004AP2767-D requesting this court to issue an order
directing Attorney Lister to show cause why he should not be
held in contenpt or why a sanction should not be inposed upon
him for failure to conply with this court's May 17, 2007 and
Cct ober 10, 2007 orders. The affidavit in support of the OLR s
notion stated, in summary, that after an initial period of
monthly paynents, Attorney Lister had nade only sporadic
paynents after being cajoled by the OLR had not nade any
paynents for extended periods of tinme, and was substantially in
arrears on his obligations under the paynent plan set forth in
the court's COctober 10, 2007 order. The OLR s affidavit further
noted that Attorney Lister still owed $10,132.35 in costs from
Case No. 2004AP2767-D and another $9,250.86 in costs from a
subsequent disciplinary proceedi ng, Case No. 2008AP2766- D.

17 On January 25, 2012, this court issued an order
directing Attorney Lister to respond to the allegations in the
OLR s notion and supporting affidavit and to denonstrate that he
was in conpliance with his obligations under the May 17, 2007
and Cctober 10, 2007 orders. The order further referred the
OLR' s motion to Referee Tinothy L. Vocke, who had handled the
initial disciplinary proceedings in this case. The order
instructed the referee to make findings of fact as to all
relevant facts regarding Attorney Lister's conpliance or

nonconpliance wth his obligations wunder the court's prior
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orders and to render conclusions of law as to whether or not
Attorney Lister had violated those obligations. The order
further directed the referee to nmake a recommendation as to the
appropriate type of discipline or sanction, if any, that the
court should inpose on Attorney Lister if it determned that he
had violated his obligations under the court's orders.

18 Attorney Lister's response to the OLR s notion
admtted the truth of all but three paragraphs of the affidavit
in support of the OLR s notion. Shortly before the schedul ed
date for the hearing before the referee, Attorney Lister and the
OLR executed a stipulation. The stipulation essentially
admtted the truth of the remaining paragraphs of the ORs
affidavit, except the parties agreed that Attorney Lister had
made one additional $200 paynent to the heirs of J. A in
February/ March 2012, and that after the date of the OLR s notion
Attorney Lister had comunicated wth the OLR regarding his
failure to make paynments to J.A's heirs and to execute a tax
aut horization formsent to himby the OLR

19 The referee used the affidavit in support of the OLR s
nmotion, which had essentially been admtted by Attorney Lister,
and the stipulation to make findings of fact regarding Attorney
Lister's conduct concerning his restitution obligation. Those
findings of fact are sunmari zed bel ow.

110 According to a chart that was part of the stipulation,
Attorney Lister nmade nonthly paynents to J. A from Decenber 2007

t hrough COctober 2008, although two paynents were |ess than and
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one paynment was nore than the $500 anount required by the
court's Cctober 10, 2007 order.

11 Attorney Lister nade no paynent in Novenber 2008,
pronmpting the OLR to wite a letter to him urging him to nake
tinmely paynments or to call the OLR if he was financially unable
to do so. Attorney Lister subsequently nade a $300 paynent in
Decenber 2008 and told the OLR that he was experiencing sone
financi al hardshi p.

12 In late January and February 2009, Attorney Lister did
make the required $500 paynents but only after the OLR was again
forced to communicate with him about the need to make the
paynents. Attorney Lister then stopped meking paynents for
several nonths. By this time his total paynents to J.A were
substantially |lower than what was required under the paynent
plan in the OCctober 10, 2007 order. Attorney Lister made a
paynment to J.A in July 2009, after the OLR twice nobre was
forced to comunicate its displeasure with Attorney Lister's
failure to nmake paynents and to raise the possibility of seeking
a sanction fromthis court.

13 In Septenber 2009 J.A sent a letter to the OLR
expressing frustration at the fact that Attorney Lister was nore
t han $4, 000 behind on his paynents. J.A indicated that she was
facing a serious nedical energency and needed the restitution
funds from Attorney Lister. The OLR forwarded J.A's letter to
Attorney Lister and spoke to him about the matter. Att or ney

Lister sent a single $500 paynent to J.A in Cctober 2009, but
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then did not make further paynents during the remai nder of 2009
or the entirety of 2010.

114 J. A passed away in April 2010, which resulted in
Attorney Lister owing the remaining restitution anount to her
heirs. The OLR located the heirs and facilitated a Decenber
2010 agreenent between Attorney Lister and the heirs, which
called for Attorney Lister to make $250 nonthly paynments for the
first six nmonths, $500 nonthly paynments for the follow ng six
nonths, and then $1,000 nonthly paynents until the restitution
was paid in full. Attorney Lister nmade only one $250 paynent in
January 2011. He made no further paynents to J.A's heirs until
the $200 paynent in February/March 2012, which occurred after
the OLR filed the present notion seeking a sanction against him

115 Although the paynent plan mndated in the court's
October 10, 2007 order would have resulted in the ful
restitution anount to J.A having been paid by Decenber 2009
the stipulation acknow edged that Attorney Lister still owed
$4,525 in restitution to J.A's heirs.' Attorney Lister further
agreed that he had failed to conply wth the restitution
requi renents of the May 17, 2007 and Cctober 10, 2007 orders.
He stipulated that although he had experienced financial

difficulties at times, he was not indigent and could have

! The referee's finding of fact on this point used the
$4, 725 amount contained in the affidavit in support of the QLR s
Novenber 2011 notion. This finding of fact is clearly erroneous
in light of the subsequent stipulation that Attorney Lister nade
a $200 paynment in February/March 2012 and that the outstanding
bal ance at the tinme of the stipulation in March 2012 was $4, 525.
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consistently paid sone anount each nonth, even if, at tinmes, he
may not have been able to pay the full $500 required anount.
Attorney Lister further acknowl edged in the stipulation that a
pattern had devel oped where he had been inconsistent in making
paynments and after the initial period of conpliance had nade
paynments only after the OLR had cajoled him or raised the
possibility of reporting his nonconpliance to this court.
Finally, Attorney Lister also admtted that he had failed to
return an authorization form sent to him by the OLR that would
have allowed the OLR to review his recent tax returns.

116 The stipulation proposed that Attorney Lister should
be given one final opportunity to nmake consistent nonthly
restitution paynents, on the condition that his failure to do so
would result in the automatic indefinite suspension of his
license to practice law in this state. The stipulation set
forth a paynent schedule whereby Attorney Lister would nmake
nonthly paynments in the amount of $500, beginning on My 1,
2012, with a final paynment of $525 due on January 1, 2013. The
stipulation proposed that Attorney Lister would be required to
send the CLR a copy of each nonthly paynment by the fifth day of
each nonth, and that the OLR could notify this court of any
failure to receive such proof of paynment, which would result in
an imedi ate suspension order. At the hearing before the
referee, the parties nodified the stipulation to propose that in
the event of a failure to provide proof of paynent, the OLR
woul d notify this court, which would inpose a 60-day suspension

of Attorney Lister's |icense.
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117 Based on these facts, the referee made a nunber of
| egal concl usions. First, the referee stated that Attorney
Lister had failed to conply with this court's orders of My 17,
2007, and Cctober 10, 2007. Second, the referee concluded that,
as of the date of the referee's report, Attorney Lister was not
and had not been indigent. Third, the referee determ ned that
Attorney Lister's failure to conply with this court's orders had
been intentional. The referee further stated that he believed
that this court had either inherent authority or authority under
the contenpt statutes, Ws. Stat. ch. 785, to inpose renedial
sanctions for disobedience of its orders, and that Attorney
Lister was in continuing contenpt for his disobedience of the
court's 2007 orders.

118 Consi st ent with the proposal in the parties'
stipulation, the referee recommended that the court inpose a 60-
day suspension on Attorney Lister, but stay the suspension as
long as Attorney Lister conplies with the new paynent plan set
forth in the stipulation.

19 As noted at the top of this opinion, the procedural
posture of this matter is unusual. Under SCR 20:8.4(f), it is
prof essional msconduct for an attorney to violate a suprene
court order. Thus, the OLR could have noved forward wth this
matter by conducting an investigation and pursuing one of the
options available wunder the rules, which included a new
consensual private or public reprimand (SCR 22.09), a new
stipulation submtted to the court for its approval or rejection
(SCR 22.12), or the filing of a new disciplinary conplaint

9
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(SCRs 22.11 and 22.13 through 22.17). If a new conplaint had
been filed, it wuld have initiated a new disciplinary
proceeding with a new case nunber, which would have foll owed the
standard procedures for disciplinary cases. See SCRs 22.13
t hrough 22.17.

120 The OLR, however, did not follow any of these paths
It filed a notion in the original disciplinary proceedi ng asking
this court to issue an order to show cause why Attorney Lister
should not be held in contenpt or why sanctions should not be
i nposed on him under the court's inherent authority to regulate
the practice of law and to enforce its orders. There are no
provisions in our rules that expressly authorize such a notion
or that provide a procedure for deciding such a notion. The OLR
contends, however, that it chose to file a notion seeking an
order to show cause because it wanted a quicker and nore
streanm i ned process for resolving this matter.

121 We have, on one occasion, been confronted with a
simlar notion filed in the underlying disciplinary proceeding
that sought an order to show cause against an attorney who
remained a nenber of the bar but undisputedly continued to

practice law during a disciplinary suspension. See In re

Di sciplinary Proceedings Against Hetzel, 124 Ws. 2d 462, 369

10



No. 2004AP2767-D

N.W2d 394 (1985).2 Qur decision in that matter, however, did
not purport to create a procedure for resolving a dispute about
di sobedi ence of a prior order through a notion filed in the sane
case. Al though the court did issue an order to show cause in
that case, as requested by the Board of Attorneys Professional
Responsibility (BAPR), it did not imediately rule on BAPR s
notion, even though Attorney Hetzel failed to file a response to
the order to show cause. Rat her, the court referred BAPR s
motion to a referee, who essentially treated the case as if BAPR
had filed a new conpl aint against Attorney Hetzel. The referee

conducted an evidentiary hearing and issued a report and

2 The OLR notes that there have al so been situations where

its pr edecessor, t he Board of At t or neys Pr of essi onal
Responsibility (BAPR), filed notions seeking sanctions for
contenpt in the original disciplinary proceeding. In those
cases, however, the attorneys' |icenses to practice |aw had

al ready been revoked prior to the court's orders regarding
BAPR s contenpt notions, which were generally unpublished.

See, e.g., In re Disciplinary Proceedings Against Straub, 178
Ws. 2d 617, 504 N.W2d 612 (1993) (granting petition for
consensual license revocation); In re Disciplinary Proceedi ngs
Agai nst Mran, 165 Ws. 2d 504, 477 N.W2d 628 (1991) (revoking
license); In re Disciplinary Proceedings Against Hll, 143
Ws. 2d 373, 421 N W2d 504 (1988) (granting petition for
consensual license revocation); In re Disciplinary Proceedi ngs
Agai nst Elliott, 133 Ws. 2d 110, 394 N W2d 313 (1986)
(revoking license); In re Disciplinary Proceedings Against

Pasch, 127 Ws. 2d 444, 380 N.W2d 672 (1986) (published opinion
holding attorney in contenpt and inposing $300 fine for
practicing law after revocation of his |icense). Thus, since
the attorney's license had been revoked, a contenpt notion in
the original disciplinary proceeding was the nost effective way
for this court to exercise jurisdiction over the individual.
That is different from the present situation where Attorney
Lister remains a nenber of the bar and holds an active license
to practice lawin this state.

11
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recommendation, which the court reviewed in the normal fashion
ultimately revoking Attorney Hetzel's license to practice law in
this state.

22 G ven the simlar wunusual procedural posture we have
faced with the OLR's notion here, we have noved forward in a
simlar fashion as we did in Hetzel, with a referral to a
ref eree. The matter then proceeded before the referee
essentially in the sanme way that a new conplaint would be
handl ed. Attorney Lister filed a response to the OLR s notion
that identified facts and | egal conclusions he disputed, the OLR
submtted discovery requests to Attorney Lister, the referee
scheduled an evidentiary hearing to resolve +the factua
di sputes, the parties reached a stipulation that addressed the
remai ni ng factual disputes, and the referee issued a report that
contained findings of fact, conclusions of [|aw, and a
recommendat i on.

123 Because none of the existing rules specifically
provides for an appeal from a referee's report issued in this
context, the court issued an order that afforded the parties an
opportunity to file objections to the referee's report. Nei t her
party filed any obj ecti ons to t he referee's report.
Accordingly, we wll wutilize the sane review protocol we use
when no appeal is filed in an initial disciplinary proceeding.

See SCR 22.17(2).° Specifically, we will affirm the referee's

3 SCR 22.17(2) states:

If no appeal is filed tinely, the suprene court
shall review the referee's report; adopt, reject or

12
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findings of fact unless they are found to be clearly erroneous,
but we wll review the referee's conclusions of |aw on a de novo

basis. See In re Disciplinary Proceedi ngs Agai nst Inglino, 2007

W 126, 5, 305 Ws. 2d 71, 740 N.wW2d 125. W will determne
the appropriate type and |level of sanction or discipline given
the particular facts of the case, independent of the referee's

recommendation, but benefiting fromit. See In re Disciplinary

Proceedi ngs Agai nst Wdule, 2003 W 34, 944, 261 Ws. 2d 45, 660

N. W2d 686.

24 Wth the exception of the outstanding balance that
remai ned on Attorney Lister's restitution obligation, as noted
above, we find no clear error in the referee's findings of fact,
and we adopt them W also agree with the referee that those
facts denonstrate that Attorney Lister consistently had sone
ability to make nonthly paynments to J.A and her heirs, but he
knowi ngly and intentionally chose to disobey this court's order
to make nonthly restitution paynents to them

25 This was not a situation where an attorney was unable
to conply with an order of this court to nmake specified paynents
because of the attorney's lack of financial resources. It was a
deliberate choice by Attorney Lister to place other personal
expenditures above the paynments explicitly ordered by this

court. Moreover, this was not an isolated or short-term action

nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determine and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.

13
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Attorney Lister engaged in a consistent pattern of disobeying
the mandate of this court. \Wat should have taken just over two
years to conplete has dragged on for nore than four years, and
there still remains a sizeable balance that is owed to J.A's
hei rs.

26 The stipulation executed by the OLR and Attorney
Lister stated that it sought to give Attorney Lister a final
chance to nake the nonthly paynents he should have been naking
over the last several years. Gven the indifference Attorney
Lister has denonstrated to his obligations under this court's
Cct ober 10, 2007 order, we believe that his final opportunity to
pay his restitution obligation and to avoid a suspension should
be much shorter in length. W grant Attorney Lister a period of
30 days fromthe date of this order to pay the full bal ance that
remains to be paid to J.A's heirs. |If Attorney Lister does not
file docunentation wth the clerk of this court on or before
August 27, 2012, denonstrating paynent in full of the
restitution obligation to J.A.'s heirs, his license to practice
law in Wsconsin is suspended as of August 27, 2012, until such
time as the restitution has been fully paid, docunentation
denonstrating such paynent in full has been filed with the clerk
of this court, and this court has issued an order reinstating
his |icense.

127 We now turn to the issue of the costs of the COLR s
nmotion and the proceedings that resulted from that notion. The
COLR has filed a statenent of costs showing total costs of
$2,695.01 for this notion proceeding as of April 27, 2012. The

14
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CLR requests that the full costs of this nption proceeding be
assessed against Attorney Lister. Attorney Lister has not
objected to the OLR s request or to the reasonabl eness of the
listed costs. Accordingly, consistent with our general policy,
we require Attorney Lister to pay the full costs of this notion
pr oceedi ng.

128 We note that in addition to the remaining restitution
anount that Attorney Lister nust pay to J.A's heirs, he wl
now have three cost judgnments that he wll be required to
satisfy. Qur COctober 10, 2007 order provided that after
Attorney Lister conpleted the paynment of restitution to J. A, he
was required to continue naking $500 nonthly paynents to the OLR
that were to be applied to the original cost judgnent in
Case No. 2004AP2767-D. W will inpose that sanme obligation in
this order wth respect to all cost judgnents entered against
hi m In other words, we wll require him to nake nonthly
paynments of $500 to the OLR until all of the cost judgnents have
been satisfied. If Attorney Lister is financially unable to
make such paynments, he wll be obligated to negotiate an
appropriate paynent anmount with the OLR and to nove this court
for an adjustnent of the paynent anount. Hs failure to conply
with this requirement may again subject him to additiona
sancti ons.

129 Finally, because our rules currently do not contain
provi sions governing the procedure for filing and resolving
nmotions in an underlying disciplinary proceeding that seek the
inposition of sanctions due to a violation of this court's

15
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disciplinary orders, we direct the OLR to prepare and file a
rule petition regarding this subject.

30 IT IS ORDERED that on or before August 27, 2012,
Ryan D. Lister shall pay the remaining restitution amount to the
heirs of J.A and shall file wth the clerk of this court
docunent ati on denonstrating such paynent in full. | f Ryan D
Lister fails to pay the remaining restitution anount to the
heirs of J.A and to file docunentation of such paynent in ful
with the clerk of this court on or before August 27, 2012, the
license of Ryan D. Lister to practice law in Wsconsin is hereby
suspended as of August 27, 2012, until the restitution to the
heirs of J.A has been paid in full, docunentation denonstrating
such paynent in full has been filed with the clerk of this
court, and this court has issued an order reinstating the
license of Ryan D. Lister to practice |law in Wsconsin.

131 IT IS FURTHER ORDERED that beginning on OCctober 1,
2012, Ryan D. Lister shall make nonthly paynents in the anount
of $500 to the Ofice of Lawer Regulation to be credited
against all cost judgnents entered against him wuntil all such
cost judgnents have been fully satisfied. |If Attorney Lister is
financially unable to make such paynents, he shall attenpt to
negotiate an appropriate nonthly paynent amount with the Ofice
of Lawyer Regulation and shall nove this court for a
nmodi fication of the obligation to pay the outstanding cost

j udgnent s.

16
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